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Ken Winkles 

PEDC Director 

 

August 24, 2017 

 

 

Mr. Winkles, 

 

There may still be some confusion out in the community as to what the City is trying to 

accomplish by proposing a Municipal Development District, and I was hoping you could help 

me spread the word on the City’s actions. Please send this information to the members of your 

board and feel free to forward this message to anyone else who may be interested in the subject. 

 

When Mr. Honeyfield was here, he had asked Rod Ponton, City Attorney, to look into ways that 

the City could expand its tax base. In Mr. Ponton’s research, he came across Municipal 

Development Districts, which can expand the city’s sales tax to the Extraterritorial Jurisdiction 

(ETJ) of the city at a rate of 0.5% (the City being the primary recipient who then passes those 

funds onto the MDD). Our ETJ extends one mile beyond our city limits because of our 

population size. Municipal Development Districts (MDD) can be used for all the same purposes 

and projects as a Type B Economic Development Corporation (As you know, Pecos has a Type 

B Corporation).   

 

In research and in speaking with the State Comptroller (which governs issues regarding sales 

tax), it became obvious that we are not able to exceed a 2% local sales tax. Since Reeves County 

Hospital District collects a 0.5% sales tax, the City is left with 1.5% to contend with. Of that 

1.5%, 0.125% goes toward economic development and 0.375% goes to street maintenance as 

“dedicated” taxes. The State Comptroller informed us that we would need to eliminate these two 

dedicated taxes if we wished to create an MDD and create a sales tax to fund the MDD. 

 

One of the reasons why we are trying to expand sales tax into the ETJ is to avoid “free riders”- 

those who benefit from all the services the city (and the EDC) offers, without paying into the city 

coffers through property tax, leaving the burden on our citizens. Obviously, the City is also 

looking for additional revenues to help pay for our burgeoning city, and having a larger area to 

collect tax from will help accomplish this. While not our primary goal, imposing a sales tax on 

the “free riders” also makes businesses located within city limits just a little more competitive 

when compared to those who locate on the City’s fringes, who can undercut business within city 

limits by at least 0.5%. While this may not be much, razor thin advantages can make all the 

difference for a business. 
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All of these items led us to the point when we revealed to the Council and the public our 

proposal to place the MDD on the November 7, 2017 ballot. At that time we knew that three 

questions needed to be placed before the citizens (as the citizens are the only ones that can 

decide a sales tax change): 1) Eliminating the dedicated road maintenance tax, 2) Eliminating the 

Economic Development dedicated sales tax, and 3) Approving the creation of an MDD and its 

associated maximum 0.5% sales tax.  

 

As we worked through the process, we realized that under three separate questions, it was 

entirely possible that the voters could approve eliminating the economic development and/or 

street maintenance taxes without approving the Municipal Development District and its tax. 

Again, working through the process and in working with the State Comptroller, we combined the 

three questions into one ballot question (the language is attached). This way, we do not run the 

risk of losing our existing 0.5%, and with it the EDC and street maintenance funding, without 

replacing them with a broader geographical area for collection. We have also split the language 

between those who reside within city limits- giving them the opportunity to vote on removing 

and replacing the existing sales tax (i.e. with an MDD), and language for those outside city 

limits- who will only vote on the creation of a municipal development district. 

 

I fully realize and appreciate there are those in the community which have questioned why I did 

not make our intentions known several months in advance of asking the City Council to consider 

an Order of Elections. Even at the beginning of my conversations with Mr. Ponton, I realized 

that people would be upset with the thought of eliminating the Economic Development 

Corporation- and rightly so, given all of the positive things the EDC has accomplished over the 

years. In retrospect, I realize that I did not do enough to stress the fact that in reality, we are not 

trying to eliminate the EDC, but rather to replace it with an MDD (which again, can perform all 

of the same projects as our EDC), and expand its tax base. The second thing I realized when this 

started was that in order to protect the City’s boundaries and “buffer” i.e. the ETJ, we would 

need to beat Reeves County to the punch and establish our portion of a sales tax in the County 

(our ETJ) before they did. 

 

The unfortunate downside to the last two months is that both my concerns have become reality: 

people have become quite upset with the idea of eliminating the EDC, not fully realizing that we 

are simply changing the authority under which economic development will continue, and the 

County, sure enough, has made the motions necessary to impose their own sales tax in the City’s 

ETJ at 1.5%. Please know that it was never my intention to do this under the “dark of night” nor 

was it ever my intention to eliminate the EDC without replacing it with the MDD and a bigger 

tax base. Again, in retrospect, since my fears came true anyways, it may well have been better to 

get this out into the public sooner-lesson learned. 

 

As you may know, John Prewit has filed a Temporary Restraining Order against the City to try to 

prevent us from holding this election based on his understanding that the City Council does not 

have the authority to abolish the EDC without a 10% petition from the voters. Chapter 501 of the 

Local Government Code is pretty clear that since the City Council is the authorizing board for 

the EDC that it also has the authority to abolish the EDC at any time. However, the Council has 

made it very clear that it has no intention of doing away with the EDC without replacing it with 
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the MDD, and therefore would only pass the required resolution AFTER the election SHOULD 

the MDD measure pass.  

 

The language on the ballot describing the abolishment of the EDC is for transparency only, so 

that voters will understand the natural consequence of creating the MDD. The Council will have 

to further pass a resolution to dissolve the Pecos Economic Development Corporation. The 

language for the resolution would provide for a future date so that, as an example, the EDC 

would cease at 11:59 PM one day, and the MDD would begin at 12:00 AM the next day, and no 

progress or momentum would be lost. This future date would not be until at least the end of the 

first full quarter of the year AFTER the quarter in which the election is held. During this time, if 

not before, the bylaws of the MDD would be created and approved by the City Council. 

 

We will continue to work with the courts over the coming weeks to resolve the Temporary 

Restraining Order issue, as our stance is that we have complied with all required state statutes 

necessary to hold the election for the creation of an MDD. Additionally, I have attached an 

opinion from Randy Reynolds, District Attorney which reinforces the City’s position and our 

resolve to move forward. 

 

Finally, as mentioned above, Reeves County has called for an order of elections to implement a 

1.5% sales tax throughout the County, excluding the areas within the city limits of Balmorhea, 

Toyah and Pecos. I requested of Judge Bang to only implement a 1% sales tax in the Pecos 

Extraterritorial Jurisdiction (i.e. 1 mile buffer outside city limits) in order to prevent any potential 

conflicts with the Assistance District and the Municipal District, however the Commission 

decided against that proposal.  

 

This is unfortunate, as Chapter 323 of the Tax Code states that if two sales tax questions come 

before the voters at the same time, one from the County and one from the City, and they both 

pass, that the City’s would be implemented, but the County’s election would have “no effect”. In 

other words, if the MDD and the County Assistance District both pass, the MDD would go into 

effect, but the County Assistance District vote would be nullified- even if it passes- since the 

hospital district (at 0.5%), the MDD (at 0.5%) and the Assistance District (at 1.5%) would 

exceed the local maximum of 2.0% in our ETJ (Texas Tax Code 323.101(e) – if you are curious). 

 

If the MDD vote does not pass, but the County Assistance District (CAD) does get approved, the 

City would still have, as a County Commissioner stated, the opportunity to annex new areas if 

the City wants the sales tax. While the City will likely continue with annexations in the near 

future, especially with recent state legislation moving to limit a home-rule city’s ability to do so, 

it is unfortunate that with the language in the County’s Order of Elections, it will now have to be 

one or the other- the MDD or the CAD- or neither for that matter. 

 

It is my hope that voters will take a “Pecos First!” attitude toward expanding the City’s tax base 

and spread the word on the positive virtues of moving to an MDD, especially in light of this: 

since the County’s proposed County Assistance District does not include the city limits of 

Balmorhea, Toyah, and Pecos, the citizens of those towns will not be allowed to vote on the 

County sales tax issue. Therefore, it is not really about Pecos Citizens choosing one tax over the 

other- that decision will only be placed before the voters who reside in Pecos’ ETJ, but rather it 
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is a question of whether or not expanding the sales tax base for economic development and 

infrastructure- prior to annexation of those areas- is the right thing for Pecos. 

 

It is also my hope that for anyone who may read this lengthy email will contact me with any 

questions which they may have about the City’s intentions or purposes behind this election. I can 

be reached at 432-445-2421. I feel the MDD is an excellent opportunity to expand the tax base 

for economic development and infrastructure improvement and to continue to positive work that 

the Town of Pecos City and the Pecos Economic Development Corporation have been doing 

over the last few years.  

 

Sincerely, 

 

 

Seth A. Sorensen, MPA, P.E. 

Acting City Manager 
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DANNY ROORIQUEZ

August 18, 2017

The Honorable Arthur Orona
Councilman for the Town of Pecos City, Texas

The Honorable Venetta Seals
Mayor for the Town of Pecos City, Texas

Dear Councilman Orona and Mayor Seals:

On August 15, 2017, I received a written request from Councilman Orona requesting my legal opinion
regarding the proposed termination of the Pecos Economic Development Commission (PEDC). Since
Mayor Seals was provided with a copy of that request, I am also providing her with a copy of this
opinion.

The issue is whether the only method for terminating a Texas Economic Development Corporation
whose tax at issue is a Type B Sales Tax Created on or after September 1, 1999, is by ordering an
election after a petition requesting the election that is signed by at least 10 percent of the registered
voters of the municipality, is presented. In other words, is such a petition required before an election
can be ordered?

In my opinion, the answer is no.

It is my understanding that on August 10, 2017, the City Council, on their owninitiative, ordered an
election to dissolve and terminate the Pecos Economic Development Corporation. It is also my
opinion that such an election may not be required under the facts in this instance.

I understand that certain council members and the Acting City manager desire to terminate the PEDC
and replace it with a different form such as a Municipal Management District. The decision to
terminate the PEDC was at the instance of the council and not requested by the citizens through a

RANDY REYNOLDS
DISTRICT ATtORNEY

143” JUDICIAL DISTRICT
REEVES — WARD — LOVING COUNTIES



a or otherwise. In reaching this opinion, I presume that the Town of Pecos City is the
iizing unit ofthe PEDC and that the City Council is the governing body for the Town of Pecos

Crv. This opinion also is provided with the understanding that the PEDC involves a Type B Sales Tax
.reated on or after September 1, 1999.

In my opinion, in a situation where a city council desires to dissolve and terminate any Economic
Development Corporation involving a Type B Sales Tax, regardless of when created, as the governing
body of the corporation’s authorizing unit of the EDC they can do so at any time in its sole discretion,
by authority of Tex. Local Gov’t Code § 501.401 (2017) which states as follows with emphasis added:

Alteration or Termination by Authorizing Unit.

(a) At any time a corporation’s authorizing unit, in its sole discretion, may in accordance with
this subtitle:

(1) alter the corporation’s structure, organization, programs, or activities; or

(2) terminate the existence ofthe corporation.

(b) The authority of an authorizing unit under this section is limited only by the law of this state on the
impairment of contracts entered into by the corporation.

(c) An authorizing unit may make an alteration or may terminate the corporation’s existence only by a
written resolution of the authorizing unit’s governing body.

further, an election may not be proper when terminating an EDC under Tex. Local Gov’t Code §
501.401(c) (2017) which states, “An authorizing unit may make an alteration or may terminate the
corporation’s existence by a written resotuliqt ofthe authorizing unit’s governing body.”
Emphasis added.

In reaching this opinion I further considered the 2013 Economic Development Handbook published by
the Attorney General of Texas, and Tex. Local Gov’t Code § 505.352 (2017). It is my opinion that
Section 501.352 would also apply, in addition to Section 501.401, and not exclusively. In a situation
where a group of citizens desire that the EDC be terminated and the city council declines to terminate
the EDC under section 501.401, then the procedures outline in Section 505.352 could be initiated by
the citizens, even over the protest by the City Council. In that instance, citizens can force the issue to
an election by filing a petition that meets the requirements of Section 505.3 52. Then the city council
must order the election on the issue.

Tex. Local Gov’t Code § 505.352 (2017) provides:

Sec. 505.352. Election to Terminate Existence of Corporation on Petition.

(a) The governing body of an authorizing municipality shall order an election on the termination of the
existence of the Type B corporation on receipt of a petition requesting the election that is signed by at
least 10 percent of the registered voters of the municipality.

(b) The authorizing municipality shall hold the election on the first available uniform election
date that occurs after the time required by Section 3.005, Election Code.



A rationale further considered in support of the premise and this opinion that Section 501.352 wouldalso apply, in addition to Section 501.401, and not exclusively, is that we are really talking about thelevying and collecting of taxes by a government from the citizens. Terminating a EDC will have theeffect, one way or another, of terminating the taxes collected for the purposes of funding the EDC. Itis widely thought that taxes are a burden on the citizens but a necessary evil. If the government makesa determination that taxes should be repealed, relieving a burden on the citizens, it is generally left tothe government to repeal the taxes on their own initiative, and in theft sole discretion. Section 501.401provides that authority. When the citizens and not the governing body determine by majority vote that,even over the objections of the governing body, an EDC should be terminated and the associated taxesrepealed, then Section 505.352 provides the authority and process for these citizens to pursue resultingin the termination of such an EDC at issue herein, which will effectively repeal the associated tax.
Tn conclusion, the City Council for the Town of Pecos City, as the governing body of the authorizingunit for the Pecos Economic Development Corporation, in its sole discretion, may terminate the PecosEconomic Development Corporation’s existence, by a written resolution, by the authority of Tex.Local Gov’t Code § 501.401(c) (2017). Further, an election to determine whether the PEDC should beterminated may not be required or even authorized by law, but I leave that question to be consideredfurther by legal counsel for the Town of Pecos City, Texas.

As always, I will reconsider the above opinion should additional case law or statutory law be broughtto my attention. This is my opinion only.

143rd Judicial District Attorney
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